
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
In the Matter of the Application of

MANHATTAN RIVER GROUP, LLC, Index No.

Petitioners,

For a Judgment Pursuant to Article 78 VERIFIED PETITION

of the Civil Practice Law and Rules,

-against-

CITY OF NEW YORK DEPARTMENT OF PARKS
AND RECREATION, MITCHELL J. SILVER, AS

COMMISIONER,

Respondents.

MANHATTAN RIVER GROUP, LLC ("Petitioner"), by its attorneys,

Belkin Burden Wenig & Goldman, LLP, alleges as follows:

PRELIMINARY STATEMENT

1. In 2009, pursuant to a written license agreement between the

New York City Department of Parks and Recreation (the "Parks Dept.") and

Petitioner, the Parks Department granted Petitioner a license to operate a

restaurant and lounge on parkland along the Hudson River in northern Manhattan

known as the Dyckman Marina.

2. Petitioner has successfully operated the business in accordance

with the its license from July, 2012 to the present, including holding public and

private events and providing valet parking for its patrons.
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3. In this Petition (the "Petition") Petitioner seeks (A) judicial review

of a determination issued by the New York City Department of Parks and

Recreation (the "Parks Dept.") dated July 20, 2018 (the "July 20, 2018 Decision")

prohibitirig Petitioner from: (i) offering valet parking; and (ii) holding ticketed beach

events on the beach portion of the premises licensed to Petitioner; and (B) incidental

damages resulting from the July 20, 2018 Decision in an amount to be determined.

(A copy of the July 20, 2018 Decision is attached hereto as Exhibit A.)

4. Notwithstanding that the use of valet parking and holding public

and private events on the beach area of the licensed premises are not violations of

any law, rule and/or regulation, nor prohibited under the License Agreement, the

Parks Dept., without explanation or providing Petitioner due process, summarily

declared both the provision of valet parking and holding ticketed events on the

beach as prohibited activities. The Parks Dept.'s July 20, 2018 Decision was an

abuse of discretion, irrational, contrary to law, and is exactly the sort of arbitrary

and capricious administrative determination prohibited by the 5th and 14th

Amendments, thus depriving Petitioner of its due process rights.

PARTIES

5. Petitioner Manhattan River Group, LLC is a duly registered

domestic limited liability company, with offices located at 348 Dyckman Street, New

York, New York 10034.

6. Petitioner is the Licensee of the real property located at Dyckman

Marina operated as La Marina ("La Marina"), which is on the western end of

Dyckman Street in the City of New York, County of New York, and bounded by
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Dyckman Street to the north, the Hudson River on the west and south, and

Amtrak's Empire Corridor on the east (the "Licensed Premises"). The Licensed

Premises is under the jurisdiction of the City of New York acting by and through its

Department of Parks and Recreation.

7. La Marina is a seasonal restaurant and lounge, and a year-around

banquet facility, with a number of outbuildings, a marina and an upland area at the

south end of the Licensed Premises commonly referred to as the "beach"1.

8. Respondent, The New York City Department of Parks and

Recreation (the "Parks Dept."), is an agency of the City of New York, a municipal

corporation.

9. The Parks Dept. maintains its principal office at The Arsenal,

Central Park, 830 Fifth Avenue, New York, New York 10065

10. The Parks Dept. is charged with, amongst other things, licensing

and granting concessions to operate on parkland owned by the City of New York.

11. The Parks Dept. is also charged with monitoring the concessions

for businesses operating on New York City parkland, in accordance with its license

and/or concession agreements.

12. Respondent Mitchell J. Silver is the Commissioner of the Parks

Dept. and, as such, is responsible for fulfilling the duties of the Parks Dept.

VENUE

13. Venue in New York County is proper pursuant to CPLR § 506(b).

1 The Beach is an upland dirt area covered with sand; it is not a natural beach.
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RELEVANT FACTUAL BACKGROUND

14. Petitioner and the Parks Department entered into a license

agreement dated June 25, 2009, for "the construction, operation and maintenance of

a full-service restaurant and a lounge at the Dyckman Marina, Manhattan, New

York"
(the "License Agreement"). (A copy of the License Agreement is attached

hereto as Exhibit B.)

15. There is nothing in the license prohibiting the use of valet parking

at the Licensed Premises. It also does not prohibit the holding of events on the

beach area of the Licensed Premises.

16. As such, as there is no justification or reason for the Parks

Department to issue an outright ban on the use of valet parking and/or to prevent

Petitioner from holding events on the beach, both of which have been longstanding

practices.

17. Notwithstanding that the License Agreement was executed in

2009, construction of the facility was not completed and La Marina provided with

the requisite approvals to allow it to operate until 2012. Much of the delay in

obtaining the approvals was due to incomplete records maintained by various New

York agencies.

Valet Parking

18. Valet parking was part of the original operating plan for the

business.

19. Petitioner engaged a third party vendor to provide valet parking

for its patrons. The third party vendor had been providing valet services on behalf
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of Petitioner from its opening day in July 2012 up until issuance by Parks of the

July 20, 2018 Decision.

20. In fact, on July 29, 2008, prior to the finalization of the License

Agreement, Petitioner's representative and representatives of the Parks Dept. held

a public meeting with the Parks & Cultural Affairs Committee of Manhattan

Community Board 12 to discuss Petitioner's project. When one member of the

public asked whether there was a parking plan, Petitioner's representative

responded "yes, there will be valet parking, and we also are working with local

garages."
(A copy of the minutes of the meeting are attached hereto as Exhibit C).

21. Prior to commencing operations, Petitioner discussed valet

parking and the benefits it would provide to the community with Charles Kloth, at

that time, the Parks Dept.'s representative charged with managing parkland

concessions, and Bill Castro, the Manhattan Borough Commissioner for the Parks

Dept. (See Exhibit D).

22. In July 2012, within a month of commencing operations,

Petitioner also corresponded with Elizabeth Smith, at that time, the Assistant

Commissioner of the Revenue & Marketing Bureau of the Parks Dept, who

approved the use of valet parking. (See Exhibit E).

23. Each year of its operation, Petitioner has provided the Parks

Dept. with copies of the Certificate of Insurance of its valet parking vendor, naming

the City of New York as an additional insured.
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24. Petitioner, at the request of the Parks Dept., entered into a

Subcontractor Agreement with its valet parking vendor and provided a copy of the

mutually executed subcontract to the Parks Dept.

25. Valet parking was initially allowed at the dead end of Dyckman

Street; the valet parking area was subsequently expanded to include additional

areas of parkland authorized for use by the valet service. (See Exhibit F).

26. All valet parking operations were conducted in coordination with

the 34th police Precinct and with full knowledge of the Parks Dept.

27. In a 2015 Parks Dept. memorandum to Community Board 12

following a May 5, 2015 meeting, the Parks Dept. stated in pertinent part the it has

"approved La Marina's request to use the small Parks parking lot north of the

facility for [valet] parking. We believe valet parking can be helpful in alleviating

traffic congestion if it is done properly and
legally."

(See Exhibit G).

28. Therefore, there can be no doubt that Petitioner had provided the

valet parking service with the express knowledge and consent of the Parks Dept.

29. The valet parking system had been working smoothly for quite

some time. Whenever Petitioner received a complaint about the service, it

immediately addressed the situation and reported any unusual events to the Parks

Dept.

30. In a July 2, 2018 letter from Melissa Goldberg, the Director of

Concession Compliance, to Petitioner, the Parks Dept. directed Petitioner to cause

its valet parking vendor not to park cars in front of the maintenance garage on

Dyckman Street (see Exhibit H). Petitioner promptly complied.
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31. Between the time of the May, 2015 memo from the Parks Dept. to

Manhattan Community Board 12 and July 6, 2018, there were no valet parking

related incidents, and no notices or disciplinary actions were directed by the Parks

Dept. to Petitioner concerning the valet parking service provided at La Marina.

32. On July 7, 2018, a customer retrieved his vehicle from valet

parking and drove it into a police car, injuring one officer. Petitioner immediately

notified the Parks Department as required, and no further action was taken by the

Parks Dept.

33. Notwithstanding that the accident was not caused by, nor was the

result of an act of omission or commission by the valet parking vendor, or

Petitioner, on July 18, 2018 Ms. Goldberg informed Petitioner by telephone that the

Parks Dept. was henceforward prohibiting valet parking effective immediately and

without explanation.

34. Petitioner emailed Ms. Goldberg shortly after her telephone call

detailing the hardship that cancelling valet parking without notice would cause

Petitioner's business and asking that Petitioner be allowed to continue the service

through the weekend. Ms. Goldberg declined Petitioner's request outright, with no

discussion or reason given. (See Exhibit I).

35. The Parks Dept. issued its ban on valet parking notwithstanding

that the valet parking service: (a) is more efficient than having customers park

themselves where they may; (b) has little or no adverse impact on the local

community as the parking area is at approximately ¼ of a mile from the nearest

residential building; (c) has had the support of the Parks Dept., local politicians and
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until this year, the 34th Police Precinct; (d) was requested by Manhattan

Community Board 12; (e) is a common sense solution to the parking and traffic

problems in the neighborhood, and (f) had over the course of six years become

fundamental to the business operations of Petitioner.

36. Cancellation of the valet parking service without notice, without

reason and without the opportunity to address any concerns of the Parks Dept., not

only deprives Petitioner of its due process rights, but is also the very definition of an

arbitrary and capricious act.

Beach Events

37. Petitioner was permitted by the Parks Dept. to have large scale,

ticketed events on the beach portion of the Licensed Premises. (See Exhibits E & J).

38. In 2012, Petitioner received conflicting information from the

Parks Department Deputy Commissioner William Castro and Assistant

Commissioner Elizabeth Smith, as to whether Petitioner needed special permits to

host events on the beach. However, at no point until the July 20, 2018 Decision,

were such events ever prohibited. (See Exhibits E & K).

39. The Parks Dept. ultimately determined in 2015 that prior

permission was not required for Petitioner to host events on the beach. (See Exhibit

G).

40. Petitioner meets the necessary legal requirements for hosting

large scale events on the beach, including, but not limited to, a Place of Assembly

Permit authorizing a legal capacity of 1,500 people signed by the Parks Dept. and

issued by the New York City Department of Small Business Services.

-8-

FILED: NEW YORK COUNTY CLERK 11/16/2018 03:18 PM INDEX NO. 160704/2018

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 11/16/2018

8 of 17



There is nothing in the License Agreement which prohibits Petitioner

from hosting events on the beach, whether large or small, ticketed or

non-ticketed.

41. Here, Petitioner has operated within the confines of the License

Agreement, procedures determined by the Parks Dept., as well as the New York

City Administrative Code and the Rules of the City of New York. As such, there is

no justification for the newly imposed prohibition on events on the beach portion of

the Licensed Premises.

Damages

42. The bans on valet parking and beach events, without notice or

opportunity to cure, had a profound negative impact on Petitioners business,

causing massive losses in revenue, mounting debt and financial instability.

43. It should be noted that from 2012 until it placed its bans,

Petitioner paid the Parks Dept. a portion of the proceeds from the valet parking and

the beach events. See examples of Petitioner's monthly Statements of Gross Sales

submitted to the Parks Dept. on a monthly basis, which include line items for Valet

and Beach Events, attached hereto as Exhibit M.

44. The Parks Dept.'s actions were unwarranted, arbitrary and

excessive, and further the institution of punitive bans without notice, reason or an

opportunity address any concerns is unduly punitive.
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45. Petitioner has determined that direct losses caused by the Parks

Dept.'s actions total more than $1,183,370 from the period of July 20 through

September 30, 2018, calculated at follows:

2018 2017

Net Income/(Loss) $(431,118.74) $752,251.79

Change from 2017 $(1,183,370.53)

LEGAL ARGUMENT

THE JULY 20, 2018 DECISION WAS A DEPRIVATION
OF PETITIONER'S DUE PROCESS RIGHTS

AS WELL BEING ARBITRARY AND CAPRICIOU_S

I. The Parks Dept. Has Violated Petitioner's Due Process Rights

46. The Parks Dept. has deprived Petitioner of due process. Prior to

issuing its July 20, 2018 Decision to prohibit the use of valet parking services and to

prevent Petitioner from holding beach events, it failed to provide Petitioner with an

opportunity to oppose the instantly imposed bans. As stated above, the July 20,

2018 Decision was effective immediately and failed to provide a reason for its

prohibition of long permitted amenities.

47. It must be noted that the Parks Dept. issued its bans at the

height of the summer season, exacting maximum damage and depriving Petitioner

from taking steps to mitigate its damages.

48. It has long been held that administrative proceedings must

provide for due process. Girard v. City of Glens Falls, 173 A.D.2d 113, 577 N.Y.S.2d

496 (3rd Dep't 1991); app den., 79 N.Y.2d 757, 583 N.Y.S.2d 193, 592 N.E.2d 801,

see also, Mt. Saint Mary's Hospital v. Catherwood, 26 N.Y.2d 493, 505, 311 N.Y.S.2d
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863 (1972); Meyer & Steffens, Inc. v. Popolizzio, 124 Misc. 2d 159, 475 N.Y.S.2d 991

(Sup. Ct. 1984); Mullane v. Central Hanover Trust Co., 339 U.S. 306, 70 S.Ct. 652,

94 L.Ed. 865 (1950).

49. In Mary M. v. Clark, 118 Misc.2d 98, 460 N.Y.S.2d 424 (Supreme

Court, Cortland Co., 1983) the Court noted that even pursuant to minimal

procedural due process requirements, the petitioner in that proceeding, was entitled

to receive a written statement of the evidence upon which the fact-finders relied,

and a statement of the reasons for the action taken. Here, no facts were noted nor

were any reasons provided for the actions taken.

50. Additionally, the United States Supreme Court has ruled that "an

elementary and fundamental requirement of due process . . . is notice reasonably

calculated, under all the circumstances, to apprise the interested parties of the

pendency of the action and afford them an opportunity to present their
objections"

(emphasis added). Mullane v. Central Hanover Trust Co., 399 U.S. 206, 70 S.Ct.

352, 94 L.Ed. 865.

51. This
"notice"

requirement of due process is equally applicable to

administrative proceedings. Matter of Murray v. Murphy, 24 N.Y.2d 150, 299

N.Y.S.2d 175, 247 N.E.2d 143 (1969).

52. In Simpson v. Wolansky, 38 N.Y.2d 391, 380 N.Y.S.2d 630, 343

N.E.2d 274 (1975), the court explained the concept of due process in administrative

proceedings as follows:

True, the hearing conducted by the administrative official acting

in a judicial or quasi-judicial capacity may be more or less

informal and even technical legal rules of evidence and
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procedure may be disregarded . . . but included in the

fundamental requirement of a fair trial . . . is the entitlement of

the parties whose rights are being determined to be fully apprised

of the proof to be considered, with the concomitant opportunity to

cross-examine witnesses, inspect documents and offer evidence

in rebuttal or explanation (emphasis added).

53. Again, the Petitioner was not provided with any notice

whatsoever prior to the immediate institution of the Parks Dept.'s bans on valet

parking and beach events.

54. The Parks Dept.'s failure to provide Petitioner with an

opportunity to be heard constitutes a complete denial of Petitioner's right to due

process. As a result of the Parks Dept.'s shocking disregard for this basic, elemental

right, let alone the regulatory prescripts, Petitioner was prevented from providing

either solutions to any concerns that the Parks Dept. may have had with respect to

valet parking and beach events, or to present arguments that such bans were

premature, improper, unwarranted, unreasonably punitive, and lacking in sound

basis of reason.

55. In this case, Petitioner was denied due process because: (a) its

ability to provide valet parking and hold events on the beach were previously

allowed by the Parks Dept. but then terminated without notice, (b) Petitioner was

not provided with a proper opportunity to be heard, and (c) the Parks Dept. failed to

abide by the procedures mandated in the License Agreement.

56. Article 10.19 of the License Agreement states that:

Should Commissioner reasonably determine that Licensee is not

operating the Licensed Premises in a satisfactory manner,

Commissioner may in writing order Licensee to improve

operations or correct such conditions as Commissioner may
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deem unsatisfactory. In the event that Licensee fails to comply

with such written notice of respond in a manner reasonably

satisfactory to Commissioner within 20 days from the mailing of

said notice, notwithstanding any other provisions herein, then

Commissioner may terminate this License. If Licensee is

prevented from complying with the written notice for reasons

beyond its control, then Commissioner may not terminate this

License until Licensee has been given a reasonable opportunity

to comply and has failed to do so.

57. The July 20, 2018 Decision contravenes the procedure set forth in

the License Agreement.

58. It must be noted that the July 20, 2018 Decision also stated that a

total combined number of 70 violations were issued by the New York City Police

Department, the New York State Liquor Authority and/or the New York City

Department of Health and Mental Hygiene.2 The July 20, 2018 Decision went on to

require the Petitioner "to submit to Parks, in writing, Licensee's plan to address

each violation issued by each of the above-named agencies, including the timeframe

within which each violation will be
resolved."

The Petitioner was directed to

provide its plan to Parks within seven (7) days. (See Exhibit A).

59. Notably, the July 20, 2018 Decision does not specify any incidents

of non-compliance with the method of operation of the valet parking or beach events

services approved by the Parks Dept., and Petitioner was not provided with an

opportunity to "submit to Parks, in writing.... [its]
plan"

for addressing any such

concerns.

2 Of the 70 violations indicated in the July 20, 2018 Decision, all of the citations issued by the New York

City Police Department were dismissed, more than half of the violations issued by the New York City Department
of Health and Mental Hygiene were dismissed, and violations issued by the New York State Liquor Authority have
yet to be adjudicated.
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60. By letter dated July 24, 2018, Petitioner submitted its response

which included the status of the outstanding violations, most of which had already

been resolved. (A copy of Petitioner's letter response is attached hereto as Exhibit

L.)

61. Thus, the Parks Dept.'s failure to even provide advance notice of

the imposition of bans on valet parking and beach events, let alone to provide

reasons for taking such action and allow Petitioner an opportunity to respond

warrants (a) dismissal of the July 20, 2018 Decision and recession of the bans on

valet parking and beach events, and (b) economic damages incidental to the

unlawful ban.

II. Standard of Review

62. Pursuant to CPLR §7803(3), a party who has been aggrieved by

an administrative determination may commence an Article 78 proceeding to

determine "whether (the) determination was made in violation of lawful procedure,

was affected by an error of law or was arbitrary and capricious or an abuse of

discretion."

63. The scope of review in an Article 78 proceeding is whether the

administrative determination in question was arbitrary and capricious and without

rational basis. Catlin v. Sobol, 77 N.Y.2d 552, 569 N.Y.S.2d 353, 571 N.E.2d 661

(1991); Matter of Gundrum v. Ambach, 55 N.Y.2d 872, 448 N.Y.S.2d 466, 433

N.E.2d 531 (1982); First District Dental Society v. David J. Sencer, MD, 116 Misc.

2d 528, 455 N.Y.S.2d 734 (Sup. Ct. N.Y. Co. 1982) (the proper and inextricably

intertwined tests to be applied are [1] whether there is a rational basis for the
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administrative determination and [2] whether the determination is the result of

arbitrary and capricious decision making).

64. The "arbitrary and capricious
test"

is the standard for review of

the exercise of discretion by administrative agencies. This standard is used as a

guide for the determination of whether a particular act of the administrative agency

in question should have been taken or is justified, or whether such action is without

foundation and fact. First District Dental Society, Id; Fighting Pell v. Board of

Education of Union Free School District No. 1 of Towns of Scarsdale and

Mamarmoneck, Westchester County, 34 N.Y.2d 222, 231, 356 N.Y.S.2d 822, 313

N.E.2d 321 (1974); 4M Holding Co, Inc. v. Town Board of the Town of Islip, 185

A.D.2d 317, 586 N.Y.S.2d 286 (2nd Dep't 1992), lu. to app. granted, 81 N.Y.2d 775,

594 N.Y.S.2d 711, 610 N.E.2d 384 (1993), aff'd 81 N.Y.2d 1053, 601 N.Y.S.2d 458,

619 N.E.2d 395 (1993); Vahab v. DHCR, N.Y.L.J. 11/5/97, p. 26, col. 2 (Sup. Ct. N.Y.

Co.).

65. It must be noted that a court may not affirm an administrative

agency's determination merely because it was rendered by such agency. Furey v.

County of Suffolk, 105 A.D.2d 41, 482 N.Y.S.2d 466 (2d Dep't 1984).

66. Here, the fact that no basis was provided for the Parks Dept's

summary imposition of bans on long approved services can only lead to one

conclusion: the Parks Dept.'s actions were arbitrary and capricious and taken in

violation of Petitioner's due process rights.

67. By refusing to provide a basis for the punitive actions levied

against Petitioner, the Parks Dept. has abused its discretion.
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68. No prior application for the relief sought herein has been made.

CONCLUSION

WHEREFORE, based upon the foregoing, it is respectfully requested

that the that the Court issue an Order granting the Petition in its entirety;

annulling the July 20, 2018 Decision in its entirety; awarding Petitioner damages in

an amount that is no less than $2,000,000 in incidental damages, costs and

attorneys'
fees; and granting Petitioner such other and further relief which this

Courtmaydeemjustandproper.

Dated: New York, New York

November 15, 2018 BELKIN BURDEN WENIG & GOLDMAN, LLP

Attorneys for Petitioner

270 Madison Avenue

New York, New York 10 16

(212) 867-44 Ï

S. Stewart Smith, Esq.
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VERIFICATION

STATE OF NEW YORK )

: ss.:

COUNTY OF NEW YORK )

JOSH ROSEN, being duly sworn, deposes and says:

1. I am the managing member of the Petitioner in the within

proceeding, a domestic limited liability company.

2. I have read the foregoing Petition and know the content thereof;

the same is true to my own knowledge, except as to the matters therein stated to be

alleged upon information and belief, if any, and as to those matters, I believe them

to be true.

3. This verification is made by the undersigned because the

Petitioner is a anmaatie limited liability enmpany and the undersigñed is a member

thereof.

Josh Roseh

Sworn to before me this

-ggvempgr p
g--

Notary Public. State of New York
Regmiration #0ME6261652

uel n New York County

N ary blic
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