
RATTET PLLC 
Attorneys for the Debtor 
202 Mamaroneck Avenue, Suite 300 
White Plains, New York 10601 
(914) 381-7400 
ROBERT L. RATTET, ESQ. 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------X 
In re:        Chapter 11 
 
MANHATTAN RIVER GROUP,   Case No. 18-14125 (SHL) 
         
    Debtor. 
----------------------------------------------------------X 

 
OBJECTION TO MOTION OF THE CITY OF NEW YORK AND ITS AGENCY, 

THE NEW YORK CITY DEPARTMENT OF PARKS AND RECREATION (A) 
LIFT THE AUTOMATIC STAY TO PERMIT TERMINATION OF LICENSES 
UNDER 11 U.S.C. §362(d)(1) AND IN THE ALTERNATIVE DETERMINING 

THAT LICENSES MAY NOT BE ASSUMED OR ASSIGNED  
UNDER 11 U.S.C. § 365 

 
 MANHATTAN RIVER GROUP (the “Debtor”), by its undersigned attorneys, 

Rattet PLLC, as and for its Objection, hereby states and represents as follows: 

1. This Objection is submitted with respect to the Motion of The City of New 

York and its Agency, The New York City Department Of Parks And Recreation (the 

“Parks Department.”; collectively, the “City”) (A) Lift The Automatic Stay To Permit 

Termination Of Licenses Under 11 U.S.C. §362(d)(1) and in the Alternative Determining 

That Licenses May Not Be Assumed or Assigned Under 11 U.S.C. § 365 to Annul or 

Terminate the Automatic Stay and for an Injunction and Related Relief (the “Motion”). 

2. The Debtor incorporates, by reference, the statements and representations, 

as applicable with respect to the following motions: 
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a) Motion to Extend Time to Assume or Reject Debtor's License Agreement with 

NYC Dept. of Parks & Recreation Pursuant to Section 365(d)(4) of the 

Bankruptcy Code and Request for Emergency Hearing on Shortened Notice 

(ECF No. 26 and subsequent papers); 

b) Motion to Authorize Debtor to Enter Into Management Agreement and 

Request for Entry of Order Scheduling Preliminary Hearing on Shortened 

Notice filed by Robert Leslie Rattet on behalf of Manhattan River Group 

(“Management Motion”, ECF No. 34 and subsequent papers); and 

c) Motion for Authority to Obtain Credit and for Order Scheduling Hearing on 

Shortened Notice filed by Robert Leslie Rattet on behalf of Manhattan River 

Group (“Financing Motion”, ECF No. 37 and subsequent papers) 

NATURE OF DEBTOR’S RIGHTS IN LICENSE AGREEMENT 
 

3. The Debtor and the Parks Department entered into two license agreements 

dated June 25, 2009, for "the construction, operation and maintenance of a full-service 

restaurant and a lounge at the Dyckman Marina, Manhattan, New York (the "License 

Agreements"). One of the agreements concerns the restaurant facility (the “Restaurant 

License Agreement”), and the other the marina (the “Marina License Agreement”) (both 

the Marina License Agreement and the Restaurant License Agreement, collectively the 

“License Agreements” are annexed to the Declaration of David Cerron, ECF No. 45, as 

Exhibit “A”).  

4. The Debtor is the licensee of the real property located at Dyckman Marina 

operated as La Marina ("La Marina"), which is on the western end of Dyckman Street in 

the City of New York, County of New York, and bounded by Dyckman Street to the 
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north, the Hudson River on the west and south, and Amtrak's Empire Corridor on the east 

(the "Licensed Premises"). The Licensed Premises is under the jurisdiction of the City 

acting by and through the Parks Department. 

5. By Order entered on May 23, 2019 (ECF Docket No. 48) the Debtor 

consented to the rejection of the Marina License Agreement, subject to the Debtor’s 

reservation of rights to seek damages arising from the rejection. 

6. The Debtor acknowledges that the foregoing documents are license 

agreements inasmuch as the City asserts that it cannot, as a matter of law, lease real 

property. See, e.g. In re Yachthaven Rest., Inc., 103 B.R. 68 (Bankr. E.D.N.Y. 1989); 

M.J. & K. Co., Inc., 161 B.R. 586 (Bankr. S.D.N.Y. 1993).  

THE CITY CANNOT CIRCUMVENT BANKRUPTCY CODE § 365 

7. Notwithstanding the fact that the nature of the Debtor’s interest is a license 

and not a lease, the rights of the City to terminate the Restaurant License (the Marina 

License Agreement having been previously rejected by consent) is subject to the Debtor’s 

rights under Section 365 of the Bankruptcy Code, as the Restaurant License is an 

executory contract for nonresidential real property.  

8. The Motion attempts to circumvent the Bankruptcy Code’s process for 

assumption of executory contracts and/or plan confirmation, the correct vehicle for 

determination of the respective parties’ claims and issues regarding the Restaurant 

License Agreement.  

9. The Restaurant License Agreement is an utter necessity for the Debtor to 

operate. It goes without saying that the Debtor requires the real estate on which it is 

situated.  
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10. The Debtor has filed its Financing Motion and Management Motion in 

order to facilitate the ultimate confirmation of a plan. Towards that end, the Debtor 

expects to file a Plan of Reorganization and Disclosure Statement prior to the June 13, 

2019 hearing on this motion. 

11. It is common for a Chapter 11 case to be filed as a result of a debtor’s 

default under one of its executory contracts or leases.  Bankruptcy Code § 365 provides a 

powerful vehicle for a debtor to preserve its assets and continue its business operations.  

It is one of the underlying policies of the of the Bankruptcy Code that a debtor be 

afforded this right.    

12. It would be improper to deprive Debtor of its statutory rights to assume 

the Restaurant License Agreement and cure allowed monetary defaults, subject to the 

Debtor’s reserved defenses and counterclaims.   

13. To deprive the Debtor of the opportunity to assume its executory contracts 

would be antithetical to the Bankruptcy Code.  

14. Accordingly, the Debtor must be afforded the opportunity to assume the 

Restaurant License Agreements and cure any arrears (to the extent allowed by the Court).   

15. Moreover, the City’s contention that the Restaurant License Agreement is 

terminable at will is belied by the express terms of the License Agreements.  

16. The City relies upon Paragraph 3.1 of the License Agreements to assert 

that the License Agreements are terminable “at will.” Paragraph 3.1 of the License 

Agreements, which provides restrictions on this “right” provides as follows: 

Notwithstanding any language contained herein, this License is terminable 
at will by the Commissioner in his sole and absolute discretion, at any 
time, however, such termination shall not be arbitrary and capricious. 
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Such termination shall be effective after twenty-five (25) days written 
notice is sent to Licensee. 
 
17. Paragraph 10.19 of the License Agreements provide: 

Should Commissioner reasonably determine that Licensee is not operating 
the Licensed Premises in a satisfactory manner, Commissioner may in 
writing order Licensee to improve operations or correct such conditions as 
Commissioner may deem unsatisfactory. In the event that Licensee fails to 
comply with such written notice or respond in a manner reasonably 
satisfactory to Commissioner within 20 days from the mailing of said 
notice, notwithstanding any other provisions herein, then Commissioner 
may terminate this License. If Licensee is prevented from complying with 
the written notice for reasons beyond its control, then Commissioner may 
not terminate this License until Licensee has been given a reasonable 
opportunity to comply and has failed to do so. 
 
18. Paragraph 14.2 of the License Agreements provide: 

No assignment or other transfer of any interest in this License Agreement 
shall be permitted which, alone or in combination with other prior or 
simultaneous transfers or assignments, would have the effect of changing 
the ownership or control, whether direct or indirect, of more than forty-
nine percent of stock or voting control of Licensee in the Licensed 
Premises without the prior written consent of Commissioner, which shall 
not be unreasonably withheld. 
 
19. Article 78 of the NYCPLR provides an avenue for judicial review of 

whether any termination or refusal of the City to consent to the “assignment or other 

transfer of any interest in (the) License Agreement.” For that reason, the Debtor retains 

an assumable interest in the Restaurant License Agreement.  
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THE CITY FAILS TO SHOW “CAUSE” WHY THE AUTOMATIC STAY 
SHOULD BE ANNULLED TO TERMINATE 

THE DEBTOR’S VALUABLE LICENSE INTEREST 
 

20. In 1988, the United States Supreme Court held that in conducting a section 

362 analysis the Debtor is required to show that there is a “reasonable possibility of a 

successful reorganization within a reasonable time.”  United Savings Association of 

Texas v. Timbers of Inwood Forest Associates, Ltd 484 U.S. 365, 376 (1988). The 

Debtor intends to file a Plan on an imminent basis, which will demonstrate that 

reorganization is feasible. The Restaurant License Agreement is crucial to the proposed 

Plan since that agreement enables the Debtor to operate its business.  

21. The City seeks an order from this Court lifting the automatic stay for 

“cause”.  The City, however, fails to demonstrate cause. In this Circuit, in determining 

whether causes exists to lift the automatic stay pursuant to §362(d)(1) of the Bankruptcy 

Code a court may consider factors set out in In re Sonnax Industries, 907 F.2d 1280 (2d 

Cir. 1990).  The Sonnax factors are: 

1. whether relief would result in a partial or complete 
resolution of the issues; 

2. lack of any connection with or interference with the 
bankruptcy case; 

3. whether the other proceeding involves the debtor as a 
fiduciary; 

4. whether a specialized tribunal with the necessary expertise 
has been established to hear the cause of action; 

5. whether the debtor’s insurer has assumed full responsibility 
for defending it; 

6. whether the action primarily involves third parties; 

7. whether litigation in another forum would prejudice the 
interests of other creditors; 
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8. whether the judgment claim arising from the other action is 
subject to equitable subordination; 

9. whether movant’s success in the other proceeding would 
result in a judicial lien avoidable by the debtor; 

10. the interests of judicial economy and the expeditious and 
economical resolution of litigation; 

11. whether the parties are ready for trial in the other 
proceeding; and 

12. the impact of the stay on the parties and the balance of 
harms. 

Id.,  908 F.2d at 1286. 

22. Though not all of the Sonnax factors “will be relevant in every case.”  In 

re Mazzeo, 167 F.3d 139, 143 (2d Cir. 1999), over half of the factors weigh against 

granting the City relief from the automatic stay in the instant Chapter 11 case.  

23. With regard to factor (1), the lifting of the stay would leave unresolved the 

parties’ respective claims for damages. 

24. With regard to factor (2), it is undeniable that the termination of the 

Restaurant License Agreement is connected to, and would interfere with, the bankruptcy 

case.  Granting the Motion would terminate the Debtor’s business operations, which 

would eliminate any chance of reorganization and/or recovery to any of the Debtor’s 

creditors, including the City. 

25. With regard to factor (7), the termination of the Restaurant License 

Agreement would severely prejudice the interests of the Debtor’s other creditors.  Indeed, 

as discussed before, should the Restaurant License Agreement be terminated, no party, 

including the City or any of the creditors or interest holders, would receive any 

distribution. 
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26. Finally, with regard to factor (12), the Debtor is seeking to satisfy the 

City’s legitimate concerns so as to continue its business, for the benefit of creditors. 

Accordingly, the balance of harms weighs heavily against granting the Motion.  The City 

is, at worst, minimally harmed by the current bankruptcy proceeding, while the granting 

of the Motion would be devastating to the Debtor and its estate. 

27. The remaining Sonnax factors, (3) through (6) and (11) are not relevant to 

this proceeding. 

28. Accordingly, the relevant Sonnax factors strongly weigh in the Debtor’s 

favor.  Thus, the automatic stay should not be modified pursuant to §362(d)(1) of the 

Bankruptcy Code. 

29. The “cause” for lifting the stay cited by the City is largely the inability of 

the Debtor to prevent the termination of the Restaurant License, and/or to assign an 

interest in its membership interests without consent of the City. 

30. This ignores the fact that both restrictions are subject to judicial review 

since appropriate consent “cannot be unreasonably withheld” and must not be ”arbitrary 

and capricious.” See, e.g. ¶¶8-10 above. 

31. The cases cited by the City are inapposite. The case Union Sq. Park 

Community Coalition v New York City Dept. of Parks & Recreation (N.Y. 2014) 

involved a “challenge (to) an agreement by the New York City Department of Parks and 

Recreation to allow the operation of a restaurant in Union Square Park.” It did not 

involve an attempt to prematurely terminate a license.  
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32. Similarly, Ark Bryant Park Corp. v Bryant Park Restoration Corp., 285 

A.D.2d 143, 730 N.Y.S.2d 48 (1 Dept. 2001) provides no support for the City’s position. 

The Court stated: 

The City and BPRC contended that the Catering Agreement was a 
sublicense granted to Ark by BPRC which was rendered null and void 
when the City revoked BPRC's license, and therefore the sublicense, 
pursuant to section 17 (b) of the Management Agreement. The City noted 
that it is not a party to the Catering Agreement, and signed it only to 
signify its approval, as required by section 17 (c) of the Management 
Agreement. The City and BPRC further maintained that BPRC could not 
convey greater rights than it possessed under the Management Agreement. 
 
Ark Bryant Park Corp. v Bryant Park Restoration Corp., (N.Y.A.D. 1 
Dept., 2001). 
 

The termination of the Management Agreement, itself a license, was not even discussed 

in the decision.  

33. D'Aversa v Guido, (A.D. 2 Dept., 1925) relates to a license agreement 

with no fixed term. Further, the licensee did not rely upon the predecessors to CPLR 

Article 78, if indeed such were in existence in 1925. The Restaurant License Agreement 

has a fixed term, until June 2024, and the Debtor would exercise its rights to seek a 

determinate as to whether the refusal to consent to a transfer of the interests in the LLC 

and/or the City’s termination were unreasonable and/or arbitrary and capricious.. 

34. The Debtor’s position is fully supported by In re Yachthaven Restaurant, 

Inc., 103 B.R. 68, 73 (Bkrtcy.E.D.N.Y.,1989), in which the Court stated, “(t)he parties to 

a license, however, may freely agree that the license be revocable at any time after notice 

has been given.” In the Debtor’s case,  the License Agreements provide significant 

restrictions on termination rights and rights to reject transfer of controlling interests in the 

Debtor. See ¶¶ 8, 9 and 10 above. 
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35. Finally, the Debtor has the right, at a hearing on plan confirmation and/or 

assumption of the Restaurant License Agreement, to demonstrate that it can and will 

satisfy the City’s legitimate concerns, which to this day it has refused to share with this 

Court. 1 

CONCLUSION 

 WHEREFORE, the Debtor respectfully requests that this Court deny the Motion 

in its entirety. 

Dated: White Plains, New York 
June 7, 2019 
 

                           RATTET PLLC 
                                 Attorneys for the Debtor 
                                 202 Mamaroneck Avenue 
     White Plains, New York 10601 
     (914) 381-7400 
 
     By:  /s/Robert L. Rattet    
                                                                         Robert L. Rattet 
 

                                                 
1 The Debtor would not be averse to mediation if the Court deems it useful. 
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